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Abstract. There is a thesis that legal rules need to be made public because people 
cannot guide their conduct by rules they cannot know. This thesis has been a 
mainstay of anti-positivism and the controversy over it continues apace. However, 
positivism can accommodate the secret laws thesis. The deeper import of the debate 
over secret laws concerns our understanding of law’s nature. In this regard secrecy 
merits attention as a candidate necessary connection between law and immorality. 
In addition the mediating role of lawyers as experts in ascertaining the law should 
be highlighted. It has been widely overlooked despite the fact that lawyers are 
criterial in Hart’s concept of law. 


“It is an extremely painful thing to be ruled by laws that one does not know” 
(Kafka 1970, 147). In Kafka’s story the law is not known to the people 
because it is kept from them by the rulers. This, the narrator says, is very 
hard. For years on end people scrutinized the doings of the rulers for 
indications of the contents of the law. They periodically claimed to recognize 
patterns, but each time they adjusted their behaviour everything remained 
uncertain because possibly there were no laws. Or rather, it could be that the 
only law is: The law is whatever the rulers do. The worst thing about all this 
is that the people are deemed incompetent for self-rule. “We are inclined to 
hate ourselves because we cannot yet be judged worthy of the law,” says the 
narrator (ibid., 148). That the people have not shown themselves worthy of 
being entrusted with the laws is what makes having secret laws so painful. 
The story exemplifies the tenet that legal rules need to be made public 
because people cannot guide their conduct by rules they cannot know. This 
thesis has been a mainstay of anti-positivism and the controversy over it 
continues apace.' This paper is a rejoinder, aimed to demonstrate that 
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positivism can accommodate the secret laws thesis. In the first section below, 
H. L. A. Hart’s argument about the intelligibility of law is clarified and some 
questions are raised. The deeper import of the debate over secret laws 
concerns our understanding of law’s nature. The last part of the paper 
considers the candidacy of secrecy as a putative necessary connection 
between law and immorality. However, the mediating role of lawyers as 
experts in ascertaining the law who may be consulted by ordinary citizens 
will be emphasized. This latter feature of Hart’s view has been unduly 
neglected and so is highlighted here. 


1. 


In The Concept of Law H. L. A. Hart (1997) maintains an intelligibility thesis 
about law of no little subtlety. My immediate task is to explain the thesis 
before raising some questions regarding it. The starting point of Hart’s 
analysis rests upon a functionalist view of law. Legal systems exist, and 
indeed assume the kind of form that they characteristically do, in order to 
serve certain functions. According to Hart the fundamental function of law 
is that of bringing about social control, that is, the control of individual 
behaviour by society. Law may be used to do other things than to pursue 
social control, but the effecting of social control is law’s primary function. 
Now, there are different ways of effecting social control and law has a 
characteristic way. The chief technique that law has for this purpose guides 
conduct via the provision to persons of rules that they are themselves to 
discover and follow. The rule-guidance that Hart has in mind is the 
rule-guidance of ordinary citizens by primary rules of obligation without 
direction by legal officials. 

Now, for law to be conduct-guiding in this way, the rules must satisfy 
certain conditions. Here comes Hart’s intelligibility thesis (IT): 


IT: The intelligibility of the rules is a necessary condition of rule-guidance. 


Hart further maintains that the rules must be intelligible (to some extent 
and in some way) to ordinary citizens and not only to legal officials. In 
order to understand IT we must look closely at Hart’s view of rule- 
guidance. Only then can we consider why it might entail intelligibility of 
the rules. There are two features of rule-guidance that Hart repeatedly 
emphasizes. These are firstly an attribute of legal rules, namely, their 
generality, and secondly their communication method with the remoteness 
of legal officials. One passage in which those two features of his view are 
in evidence reads as follows: 


In any large group general rules, standards, and principles must be the main 
instrument of social control, and not particular directions given to each individual 
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separately. If it were not possible to communicate general standards of conduct, 
which multitudes of individuals could understand, without further direction, as 
requiring from them certain conduct when occasion arose, nothing that we now 
recognize as law could exist. Hence the law must predominantly, but by no means 
exclusively, refer to classes of person; and to classes of acts, things, and circum- 
stances; and its successful operation over vast areas of social life depends on a 
widely diffused capacity to recognize particular acts, things, and circumstances as 
instances of the general classifications which the law makes. (Hart 1997, 124; see 
also 20-1) 


In the complex and large societies characteristic of modern times, particu- 
larized forms of control are exceptional. Hart (1997, 21) condenses the form 
of particularized control at issue as that of “official, individuated face-to- 
face directions.” He supplies some examples of its continuing but occa- 
sional use, namely, the actions of a policeman in ordering a motorist to stop 
or a beggar to move on. Hart says that it would be impossible for a society 
to maintain enough officials to permit each rule to be transmitted through 
this particularized mode on every occasion. Rule-guidance could not 
standardly function that way. To function optimally, social control by law 
requires self-direction under the rules. We may pick out the features of this 
view further. 

In rule-guidance the directions are general. When laws possess the 
attribute of generality, they refer to classes of persons and to classes of acts 
to be done or avoided, rather than to a single action or individual. They are 
hence general in a twofold sense: Rather than being episodic or ad 
hominem, they indicate generic actions and they apply to general classes 
of persons. Their communication method supports a sort of remote control. 
Face-to-face directions from officials are exceptional or limited to a specific 
secondary role: When the primary mode fails, officials may intervene to 
draw the individual’s attention to the rules and to demand compliance or 
impose punishment. Hart (1997, 21) hence says that legal control is 
“primarily, though not exclusively, control by general directions.” All of 
this presupposes a basic ascertainability of law but Hart does not leave that 
observation to the reader’s inference. He specifies (ibid., 207) that if this 
kind of social control is to function, then the rules must satisfy certain 
conditions, including the condition that they must be “intelligible.” If law 
did not conform to some extent to the condition of intelligibility, it could 
not avail in bringing about the kind of social control that law standardly 
brings, namely, that of guidance by rules. Notably when stating the 
intelligibility condition, Hart repeats his earlier formulation of control by 
rule-guidance, thus: “General standards of conduct communicated to 
classes of persons, who are then expected to understand and conform to 
the rules without further official direction” (ibid., 207). If there is a 
connection between rule-guidance and the intelligibility of the rules, what 
generates it? Although Hart does not spell it out, it is not hard to discover. 
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Rule-guidance entails intelligibility of the rules insofar as that sort of social 
control involves self-direction under the terms of the rule. Hart (ibid., 39) 
says that people are left to discover the rules and conform to them without 
additional official intervention on particular occasions and it is in this sense 
that “they ‘apply’ the rules to themselves.” This notion of self-application 
of the rules is further explicated by Hart (ibid., 126) when he says: “he has 
a rule which he can apply by himself to himself.” Rules that can be applied 
by ordinary persons to themselves without fresh official guidance have to 
be intelligible to those persons. 

Now we arrive at the following questions regarding IT: how do people 
know what rules are law? Who needs to be “in the know”? What do they 
need to know? What makes law, according to Hart, ascertainable ultimately 
comes down to the rules of recognition. These are meta-rules which specify 
some feature(s) that primary rules of conduct must possess in order to be 
conclusively identified as law. This can take a variety of forms but what 
they have in common is the provision of an “authoritative mark” (Hart 
1997, 95). Basically the rule of recognition allows the primary rules to be 
identified by reference to some characteristic taken to authorize them. This 
point may become clearer if we consider Hart’s version of a rule of 
recognition in the English legal system: “what the Queen in Parliament 
enacts is law.” However the apparent simplicity of that particular formu- 
lation should not obscure the fact that the rule of recognition admits 
considerable complexity. It need be neither explicit nor clear. In any case, 
Hart says that the existence of a rule of recognition shows both ordinary 
persons and officials how to know what the rules are: 


Wherever such a rule of recognition is accepted, both private persons and officials 
are provided with authoritative criteria for identifying primary rules of obligation. 
(Hart 1997, 100) 


Note here the designatory work of the rules. They designate certain norms 
as authoritative and so those to which conformity is required. Does this 
mean that in societies that possess rules of recognition ordinary people can 
readily tell what the law is? The answer is no. This much is clear from 
Hart’s remarks about how much ordinary persons need to know about the 
law for a functional legal system to exist. He says that in a simple society 
most ordinary people understand the rules, but in the case of a modern 
society the existence of extensive knowledge about the law is unlikely. The 
point arises during his discussion of a specific type of rules, namely, those 
concerning legislative authority but it has wider purchase: 


We would only require such an understanding of the officials or experts of the 
system; the courts, which are charged with the responsibility of determining what 
the law is, and the lawyers whom the ordinary citizen consults when he wants to 
know what it is. (Hart 1997, 60) 
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For a functional legal system to exist, only judges and lawyers need know 
how to identify the law. We will come back to the lawyers in Section 4. 

Hart thinks that IT does not require much actual knowledge about legal 
rules and legal systems on the part of ordinary citizens, those who are not 
legal officials or experts. Probably in a modern society most ordinary 
citizens have little idea of the legal structure or its criteria of validity (Hart 
1997, 114). Ordinary people, that is, typically do not know much about how 
the law gets to be the law, or about how to tell by themselves what the law 
is. Furthermore Hart suggests that most ordinary people have only rudi- 
mentary knowledge of the contents of the law and the operations of the 
legal system: 


Some may know nothing more about the laws than that they are “the law.” It 
forbids things ordinary citizens want to do, and they know that they may be 
arrested by a policeman and sentenced to prison by a judge if they disobey. (Hart 
1997, 61) 


Most people moreover do not knowingly endorse the secondary rules of 
the legal system. Hart sums this feature of life under law up as what he 
calls the relatively passive matter of ordinary persons acquiescing in the 
rules by obeying them, and says that this is the standard case in modern 
societies. The ordinary person demonstrates acceptance largely by acqui- 
escence, while officials mainly contribute actively by explicit acknowledge- 
ment and use of the rules. Ordinary persons are normally passive 
participants in this sense. Note that so far we are talking about the central 
case of a legal system. Hart says further that there may be an extreme case 
in which only officials accept and use the system’s criteria of legal validity. 
A society in which that state of affairs obtains might be “deplorably 
sheeplike” but there is no conceptual reason why it could not be said to 
have a legal system (Hart 1997, 117). 

What are the conditions under which it is possible for persons to know 
the law and so be able to be self-directing? Notably Hart does not think 
that the intelligibility of legal rules requires their publication to the general 
populace. One respect in which laws are unlike orders is that orders are 
addressed to the particular individuals who are their recipients where 
“addressing” means “attracting their attention or taking steps to attract it” 
(Hart 1997, 22). Laws, he says, need not be communicated to people in this 
way. With laws there need be no interpellation preceding the directive, 
transmitting it from giver to recipient. This attracting of the addressee’s 
attention need not be a part of the genesis of laws, he says, but then comes 
the caveat: 


It may indeed be desirable that laws should as soon as may be after they are made, 
be brought to the attention of those to whom they apply. The legislator’s purpose 
in making laws would be defeated unless this were generally done, and legal 
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systems often provide, by special rules concerning promulgation, that this shall be 
done. But laws may be complete as laws before this is done, and even if it is not 
done at all. In the absence of special rules to the contrary, laws are validly made 
even if those affected are left to find out for themselves what laws have been made 
and who are affected thereby. (Hart 1997, 22) 


For the legislator’s purpose to succeed, publication of the rules is generally 
required. The use of unpublished statutes is in this sense typically inex- 
pedient. Note though that non-publication is not ruled out by Hart. One 
explanation is that there are legislative purposes that do not require 
publication, because not all laws are intended to guide the general public. 
However, this affords only a partial explanation. Note in this regard the 
phrase “left to find out for themselves” which reserves the possibility that 
addressees may discover and comprehend unpublished laws. This matter 
will be further studied in Section 3. 

Let me now take stock. Hart’s idea of both standard and optimal 
rule-guidance is one of addressee self-direction under intelligible rules. 
Nevertheless he maintains that for a legal system to exist, laws need not be 
published, and ordinary persons need know little about law for they can 
consult lawyers if they want to know what the law is. Several questions 
arise. I will confine myself to two of them, to be addressed below. Hart 
affirms that law can be confined to officials. In that kind of case can the 
rules guide the ordinary citizens? Another question concerns how we are 
to understand the generalized passivity noted by Hart. Can we simply 
treat the “extreme,” “sheeplike” case as exceptional and leave it at that? 
Before undertaking those two inquiries, we need to clarify this requirement 
that Hart called “intelligibility.” He only mentioned it briefly and we need 
a fuller account of it that can deal with various complications. We may start 
by outlining the property of ascertainability. 


2. 


First of all, why is ascertainability so important to rule-guidance? One 
might have thought that impossibility would have been more deleterious 
to the prospects of guidance. How can a law that is impossible to 
comply with guide human conduct at all, one might wonder. This query 
may be dealt with by analogy to an insincere command. Suppose an 
officer commands a soldier to march for 96 hours carrying a 120 pound 
pack. The officer and the soldier both know that it is impossible for any 
human being to succeed in this task. The soldier starts to march, car- 
rying the requisite pack. From the soldier’s point of view it makes sense 
for him to attempt to comply with the command even though he knows 
that the officer does not intend him to succeed (say, because if he does 
not make an attempt he will be up on a disciplinary charge). This 
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analogy shows that the insincerity of a directive does not vitiate its 
power to guide action geared at compliance with the rule. A concealed 
law, the contents of which have not been made publicly available, poses 
a more troublesome case. It can galvanize some kind of action in 
response to the surmise that it exists, for example action undertaken to 
discover whether it exists and about its contents. It is a stretch however 
to describe that kind of action as compliance with the rule. What is 
required of the rules is guidance-capability. Concealed laws appear 
handicapped in this respect. This may become apparent when some 
action-philosophic dimensions of rule-guidance are made manifest. Con- 
sider then the following proposition about rule-guidance RG: 


RG: acting on a legal reason to ® is to recognise that the law prescribes Ping and 
to ® because the law so prescribes. 


The first part of the proposition specifies an epistemic precondition of 
rule-guidance, viz. recognition of the rule on the part of the person to 
be guided by it. What is at stake is the informational and designatory 
work of the rule, the respect in which the rule informs the agent of the 
existence of a specific directive and that it is an authoritative directive. 
Nevertheless we may observe from RG that rule-guidance alone does 
not require intelligibility of the rules. I may be able to recognise that a 
legal rule prescribes ding without knowing what the rule itself is. It may 
be helpful to think of the following scenario. Big Brother devises an 
authoritative legal calculator to be used by citizens in ascertaining their 
legal duties. A citizen inputs information about her circumstances and 
the computer issues her a statement of what she should do if she is to 
comply with the law. The computer does not supply the citizen any 
information about the content of the applicable laws. It only provides 
directions about how the citizen should act if she wants to comply with 
the law. When the citizen uses this legal calculator, she can be said to 
recognise that the law prescribes that she act in a certain way. She may 
further be motivated to act that way because she believes that the law 
so prescribes. Nevertheless she may remain ignorant about the content of 
the law. What can we say about this scenario? It is not a case of 
self-direction under the rules as understood by Hart as excluding further 
direction from officials, for here the computer is a proxy official. It is not 
rule-guidance itself that requires intelligibility of the rules then; rather it 
is self-direction under the rules. 

For action to be rule-guided and self-directing requires ex ante knowl- 
edge of the rule in question on the part of the agent. Rule-guided action 
entails acting on the legal reason to act, and not acting in accordance 
with the law by coincidence or through habitual regularity. For this to be 
possible the rule must be known. Marmor explains this point well, thus: 
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for law to be able to guide human conduct, it must be promulgated to its subjects. 
People can only be guided by rules or prescriptions if they know about the existence 
of those rules. One can act according to a rule without being aware of the rule one 
actually follows, but then it is not the case that one is guided by the rule. It is, in 
a sense, the essence of following a rule that one is aware of the rule one follows. 
(Marmor 2007, 7) 


For a rule to guide self-directed action, the person must be able to know 
of the rule, understand its contents and identify those factual circum- 
stances that fall within its ambit. Our account hence includes both knowl- 
edge of the rule in question and the determination that it applies to the 
particular situation in medias res. The onus on self-direction is moreover 
consistent with Hart’s (1997, 124) condition for successful rule-guidance as 
being dependent on “a widely diffused capacity to recognize particular 
acts, things, and circumstances as instances of the general classifications 
which the law makes.” 

Effective addressee self-direction under the rules is subject to certain 
conditions including knowledge of the rules. To be specific: people 
cannot apply the legal rules to themselves if they do not know of the 
existence of those rules and about their contents. The contents of a law 
cannot be learned and thereafter implemented by its addressees unless 
the law is somehow promulgated to them. The conception of self- 
direction under rules also limits the ways in which law can be commu- 
nicated to people. These limits arise for reasons of efficiency. Rule- 
guidance will not work as well if there are too many particularized or 
retrospective directions. Particularized and retrospective directions may 
have their place; indeed they may be the better choice in certain settings. 
However, they cannot be the standard form through which rule-guidance 
works well. Optimally, rule-guidance involves addressee self-direction 
under intelligible rules. 

The self-application of rules is not quasi-automatic as in habitual action; 
rather it involves the exercise of discernment and judgment on the part of 
the addressee. Is there a relevant rule? What does the rule specify? Does 
it encompass the present set of circumstances? The use of rules to effect 
social control thus presupposes that legal subjects possess certain cognitive 
powers involved in practical deliberation. To the extent moreover that rules 
are made ascertainable, subjects are treated as rational agents, capable of 
understanding rules and making their own decisions based on their 
personal preferences and their view of the obtaining facts. In that kind of 
control, addressees are not mere objects to be ordered about by officials. In 
that regard they are not like sheep and so we must not misconstrue the 
notion of passivity in Hart’s account. Hart however does not wholeheart- 
edly embrace rule-guidance and neither should we. On this view while 
there are benefits to this mode of social control, there are also costs. That 
rule-guidance is at best a mixed blessing will be shown in Section 4, below. 
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RG says nothing about how the agent knows that a particular directive 
is a legal rule. How are legal rules made intelligible? Something about 
those rules authoritatively informs agents about actions that they are 
required to perform or to refrain from performing. On some accounts, laws 
may be identified and their content determined solely on the basis of 
non-controversial social facts. The tests for legal validity cannot contain 
moral criteria. Adherents to that view claim that this exclusivity makes 
laws eminently apt for public ascertainability. Others maintain on the 
contrary that tests determining legal validity can include moral criteria. 
They add however that whether moral criteria form part of a particular 
legal system’s rule of recognition is contingently determined by a conven- 
tional social rule whose existence is a matter of social fact. In both 
exclusivist and inclusivist understandings, then, there are social facts by 
which laws are constituted. Those social facts make them knowable, to 
some extent and by somebody. Now authoritative marks alone cannot 
make law publicly intelligible. We need also to think about publicity and 
clarity. We come first to publicity, which is what Hart aptly described as 
attracting the addressee’s attention to the making of new laws. Raz (1996, 
284) notes the publicizing nature of the legislative act. The act by which the 
legislator manifests his intention imparts some minimal publicity (in 
contrast to a purely private mental act). Legislation, he says, necessarily 
publicizes. Of course not all law is made by legislation. Perhaps other 
modes of lawmaking publicize less. In any case the bare genesis of laws 
may impart some minimal degree of publicity. In addition there may, or 
may not, be additional promulgative devices, for example publishing the 
text of new laws in an official gazette. Some of these methods may 
publicize better than others, with greater efficacy or efficiency. Now we 
come to clarity. Law’s subjects must not only be aware of its norms, but 
also be able to understand them. Marmor helpfully explains the contribu- 
tion of clarity in this way: “Rules or prescriptions can only guide human 
conduct if the subjects understand what the rule requires. Promulgation is 
not enough. If you tell me that I ought to do @ but I do not understand @ 
or @ strikes me as confused or incomprehensible, then I cannot follow your 
prescription. A certain level of understanding of the rule is essential for 
rule-following” (Marmor 2007, 7). One way we might understand the 
contribution of clarity is to consider a case in which the laws have been 
fully published but they are written in code, and the key to the code is 
withheld. Unlike in Kafka’s story, the people know that the laws exist, but 
this is cold comfort for they cannot hope to understand them. 

Intelligibility is a property that turns upon the capability of being 
known. It does not require actual knowledge of the laws, nor does it 
require easy access on the part of ordinary persons. Intelligibility does not 
demand that law be capable of transparency, or that people be able to find 
out easily and precisely what the law is. For something to be intelligible is 
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not necessarily for it to be readily, fully or correctly known. Much law is 
highly complex. Particular bodies of law may be especially voluminous 
and difficult. Modern tax law is notoriously copious and intricate, perhaps 
intractably so. Some other law may be more commonly known, at least in 
rudimentary fashion, for example parts of the criminal law. Law may be 
more readily accessible in some countries than in others. The English legal 
system contains a diffuse conglomeration of statutes, precedent, custom, 
convention, regulation, bye-law and treaty. By comparison the law of 
Scandinavian countries is more simple. We may also accommodate his- 
torical variations in accessibility. Some of these are to do with technological 
changes. Statutes were sent to the sheriffs each session, but until printing 
was introduced in 1484 few people saw them. Others are to do with the 
introduction of express requirements on promulgation, for example it was 
not until 1796 that English legislation had to be promulgated to the people. 
Those two landmarks do not support a simple picture of incremental 
improvement in public ascertainability, however. Since 1946 there has been 
an immense increase in the amount of legislation. This includes both the 
number of statutes and their length and detailed complexity. We should 
note therefore that ascertainability is a scalar property and that the degree 
of public ascertainability at any one time is not a matter of simple 
estimation. 

Facets of intelligibility together permit and enable addressees to identify 
and understand the rules and to classify those facts to which the rules 
apply, perhaps with the assistance of privately obtained legal advice, yet 
often without the need for official intervention. What about deliberate 
concealment? Do secret laws pose any trouble? We might say that con- 
cealed laws cannot guide me although they may be used to socially control 
me in other ways, for example by making me so uncertain and fearful that 
I am frozen into inaction. But they cannot guide me. If they are known and 
understood by others, in particular officials, they may guide those officials, 
but they cannot guide me. Does concealment mean that guidance is 
impossible? 


3. 


We come now to the question of law confined to officials. Can the 
foregoing views of intelligibility and guidance reserve a conceptual space 
for secret laws? Most theories can accommodate the one-off concealed law, 
but can this be true of an entire legal system? It might be said that when 
laws are concealed from the public systematically and not just occasionally, 
they are not genuine laws at all. If functionality is a systemic property, 
were an entire legal system to be secret that might pose a problem. 
Functioning, we might say, depends on the extent to which the bulk of 
laws are open. One scenario in which laws in bulk are concealed from the 
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people is a Confucian society ruled by an elite who only share the laws 
with their officials. Nevertheless this does not tell us much. Although the 
antipositivist Lon Fuller was disposed to call for historical examples, the 
bare provision of one will not help our argument unless we can also say 
something about the way in which concealed codes may guide conduct. 
First we should remark that concealed laws should not be supposed to be 
guiding nobody. This was noticed by Raz who dealt with secret laws as 
follows: 


I do not mean to suggest that all laws are open. Secret laws are possible provided 
that they are not altogether secret. Someone must know their content some of the 
time. They are publicly ascertainable and they guide the behaviour of the officials 
to whom they are addressed or who are charged with their enforcement by being 
so. (Raz 1979, 51) 


So secret laws guide the officials to whom they are confided. That is not all 
though. Note the statement that even these kinds of laws are “publicly 
ascertainable.” This appears to provide that all laws are open to public 
knowledge, even if they are concealed from members of the public. This 
seems mysterious. Let me try to explicate it. The crucial point is this: the 
contents of a law cannot be known and implemented by its addressees if 
it is not somehow made accessible to them. That point can admit consid- 
erable diversity in the methods by which laws are made intelligible. In 
Kafka’s story the rulers had exclusive direct access to the contents of the 
law. There were subjects who looked for patterns in the behaviour of the 
rulers in order to discern the contents of the law. Kafka notably did not say 
that this was an impossible undertaking, although the reader is left to 
surmise that it was difficult and discouraging where the existence of any 
law at all is radically uncertain. In any case this idea of rules implicitly 
revealed in action merits a hearing. It gets one from Kramer (2007), who 
notes the possibility of an extreme case in which the rules may be 
promulgated solely by means of the official decisions whereby those rules 
are brought to bear on people’s conduct, for example in resolving disputes 
or penalizing wrongdoing. Ordinarily the rules are directly ascertainable 
by the public to whom they apply, albeit with expert legal assistance. In the 
extreme case no direct access exists. The contents of the laws are only 
manifested to the public by the official decisions giving effect to those laws 
(providing that those decisions themselves are made publicly ascertain- 
able). The possibility of functional efficacy in guiding in such a way would 
hinge on the decisions being plentiful and regularized. With those condi- 
tions, note then that indirect access may effect guidance, just in a different 
way. So it is untrue that if a law has not been made directly available to 
the public at large, people will have no way of knowing what it is. In the 
case of concealed laws rule-guidance may be dysfunctional but this does 
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not provide that the rules are incapable of functioning to guide. The direct 
availability of rules is not necessary for rule-guidance to function, but 
indirect access may be a grossly non-optimal tool for the purpose of control 
by rule-guidance. With indirect access, self-direction under the rules is 
handicapped. Now Kramer gestures beyond the extreme case solution, 
advising that we do not lightly dismiss the candidacy of indirect access in 
guidance, after all the common law is a little like that. I would like to 
consider the possibility that law per se is all too like that. 


4. 


Consider the following claim: “Law is an official secret.” This is a strong 
version of an indirect access thesis. A secret is a piece of information that 
is intentionally withheld by one or more persons from one or more other 
persons. That x is a secret involves the idea that x is something that those 
from whom knowledge of x is kept should be able to know about x. It is 
something about which they should be able to know, but cannot know, 
because knowledge of x is kept from them. Our first question is thus: Who 
should be able to find out what the law is? For a legal system to exist 
certain kinds of persons need to be able to discern the law. These are first 
of all officials according to Hart. However for rule-guidance to function 
optimally, ordinary citizens also need to be able to know about the law. 
Why is this latter the case? It comes down to self-direction again. Laws 
should be knowable by their addressees so that they can be self-directing 
under the rules. They may be knowable through the medium of expert 
advice obtained privately from lawyers. Hart hence includes lawyers in his 
view of the kinds of persons who must be able to find out what the law 
is. 

The concept of a secret furthermore includes the requirement that a 
secret be an intentional withholding. What can count as an intentional 
withholding? Omission to adequately inform about x? Knowingly main- 
taining conditions of ignorance about x? Deliberately concealing laws by 
making them “for internal use” by officials only, as in Section 3 above, is 
a clear case of secrecy. Can practices like scanty publication, complex legal 
language and procedures, and limited provision of affordable legal services 
count toward the kind of intentional withholding required to constitute 
secrecy? Perhaps. We can at least venture that these render law poorly 
accessible and so hinder self-direction under the rules. Yet all this would 
not suffice to support a claim that law is an official secret. There needs to 
be something essential, something inherent in law’s nature, to make out the 
case that law is an official secret. We might say that knowledge of law is 
monopolised by specialized legal agencies and their personnel. Or we 
might remark upon this marked exclusivity about law that renders secrecy 
an omnipresent feature of actual legal systems. That will not do. It needs 
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to be the case that: given what law is, secrecy will always come about or 
be likely to come about. The likelihood of secrecy coming about is the 
better version.” 

First, let us consider the resources for this kind of view in The Concept of 
Law. Basically Hart develops a contrast between the immediacy of the 
direct relationship with the rules had by people in pre-legal societies and 
the relatively distant and mediated relationship had by people in societies 
with legal systems. He characterizes his hypothetical “pre-legal” commu- 
nities as small, occupying a stable environment and intimately bound 
together by “kinship, common sentiment and belief” (Hart 1997, 92). 
Societies of that sort live by an unwritten but broadly understood body of 
customs and appropriate behaviours backed up by social pressure. The 
hypothetical then envisages change coming about due to increasing social 
complexity. Social groups expand in size and become more heterogeneous 
or the environmental conditions become unstable. In those changing 
circumstances a regime of solely primary rules suffers certain defects. 
Notably, however, it does not have certain defects found in a regime of law, 
and so law is both potentially beneficial and risky. First for the benefits of 
law. The idea here is that the presence of a legal system makes possible 
benefits that would either not be secured at all or nearly as well without 
one. In a complex society a regime of solely primary rules would suffer 
serious defects, including that of proliferating uncertainty about what the 
binding group norms are. Law’s institutions bring benefits of certainty, 
efficiency and adaptability to change. The remedy for the uncertainty of a 
regime of solely primary rules is the rule of recognition which, as 
explained in Section 1, specifies ways in which the primary rules may be 
conclusively ascertained (Hart 1997, 94). Here come the dangers: first the 
benefits of law, for example certainty, may not come about. Whether there 
actually is that benefit will depend on how well the legal system functions. 
The mere existence of secondary rules does not of itself bring about 
certainty. Furthermore, the benefits may have unintended consequences. 
The benefit of adaptability created by rules of change has a flipside. This 
is instability. Anarchists and libertarians, for example Godwin (1793) and 
Leoni (1961) make much of its deleterious effects upon self-direction. They 
maintain that because law is rapidly changing and constantly expanding, 
it has become bewildering, creating a radical uncertainty about the rules 
among the people. Infinite time and industry would not suffice to produce 
certainty for law is “labyrinth without end.” So the benefits are by no 
means sure, and they may bring with them unintended consequences 
whereby one benefit counteracts another. 

Hart is also saying something else, and it is something altogether more 
challenging. Law comes about with the existence of centralized, specialist 


? Green (2008) advances a similar argument with his thesis that law is morally risky. 
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institutions. By and large the general public passively acquiesce in the 
operation of those institutions. In an extreme case only officials, and neither 
ordinary persons nor lawyers, can know how to identify the law. With law, 
though, there is always the danger of popular alienation from law. As 
Green (2008, 1057) succinctly puts it: “Law’s nature as an institutionalized 
system of norms makes it endemically liable to become alienated from its 
subjects.” This is a new risk that comes with law (Waldron 1999a, 36-7; 
1999b, 13-4; 1999c, 177-9). In an alienated state of affairs, persons experi- 
ence certain relations passively. In alienation there cannot be genuine 
self-direction. Direction is in important ways heteronomous. What is so 
bad about the alienation of persons from the law is first of all this passivity. 
Second there is its injustice-prone connection with majoritarian oppression. 
Hart is all too aware that the benefits made possible by law may not be 
ones in which everyone shares equally. He remarks that a society may 
contain people upon whom the standards have to be imposed by force or 
its threat, and not only malefactors but also helpless victims of the system. 
He says that there will be more victims when the system is narrow and 
exclusive, run in the interests of a dominant group. This leads him (Hart 
1997, 202) to remark that modern law brings the cost of this risk, “that the 
centrally organized power may well be used for the oppression of numbers 
with whose support it can dispense.” The basis of the cost is the risk of 
new and easier or more efficient forms of oppressing minorities. Although 
Hart does not pick it out, it is not hard to imagine that an injustice- 
facilitating and exacerbating connection obtains between popular alien- 
ation and oppression. Those who know how to make, change and 
recognise law may use that specialist knowledge to benefit themselves and 
to the detriment of others. Ignorance of law thus aggravates the risk of 
oppression by means of law. Law always bears these risks. Law’s subjects 
are constantly exposed to the possibility of being alienated from the law. 
They are also at risk of its injustice-prone connection with oppression. The 
argument is not that all legal systems are necessarily alienating and 
oppressive in this way, but rather that any legal system may be so, making 
this a risk run by the subjects of any legal system regardless of whether it 
materializes or not. There is always this risk that comes with law. 
Passivity, alienation, oppression: We ought to be clear at this point about 
the sort of passivity remarked upon by Hart. Plainly he accords an active 
role to ordinary citizens regarding determining and applying the primary 
rules of obligation to themselves. First of all, ordinary citizens are per- 
ceived by Hart to be conducting simple forms of syllogistic reasoning in 
relating the primary rules to their circumstances. Secondly they know they 
can consult lawyers. Ordinary citizens generally do not know much about 
how to identify what the laws are by themselves. However, it is general 
knowledge that to find out whether something is the law in their country 
ordinary citizens can consult experts (Hart 1997, 2). Most people know that 
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they are able to determine what the primary rules of obligation are by 
taking expert legal advice. Hart moreover specifies that it is not only 
officials but also the lawyers to be consulted by ordinary citizens who must 
be able to know what the rules of recognition are. This role that Hart 
allocates to the lawyers has been widely overlooked. Most commentators 
on The Concept of Law have chosen to emphasize that for there to be a legal 
system, only officials need know the rules of recognition, and not ordinary 
citizens. They are quite correct about that crucial distinction. However, in 
their enthusiasm for observing it, they have neglected the mediating role 
of the lawyer, which Hart says there must be. To be precise, he says that 
officials and lawyers need to know the rules of recognition. 

Hart does not say much more about the role of the lawyer, in her 
capacity as an expert in ascertaining the law. She is a legal practitioner 
specially trained in discerning the law and available for consultation by 
ordinary citizens. Most critics and interlocutors have been content to 
remark upon Hart’s distinction between citizens and officials, and the 
mediating role of lawyers has consequently been neglected. Self-direction 
does not require wholly unassisted application of the rules by a self to 
itself. Recall Hart’s formula for self-application, “he has a rule that he can 
apply by himself to himself.” This is a sufficiently expansive formulation 
to admit a variety of ways in which the person “has,” that is obtains, 
knowledge of the law in question. Note further Hart’s (1997, 60) provision 
that both officials and experts of the system, that is judges and lawyers 
“whom the ordinary citizen consults when he wants to know what [the 
law] is” need to understand the rule of recognition. This suggests an 
important mediating role of lawyers between on the one hand the law and 
the officials, and on the other the general population. Indeed most people, 
Hart (ibid., 2) says, know that they can consult experts if they want to 
know whether something is the law or not. Lawyers may play a valuable 
ancillary role as interpreters and advisors to clients about the existence, 
content and meaning of the law as well as about legal procedures. This, we 
might contend, may mitigate the effect of alienation of the people from the 
law. This suggestion runs up against views like Tocqueville’s (1990, 264) of 
lawyers as aristocratically set apart from the people, “the masters of a 
necessary and not widely understood science.” This is to object that law is 
a trade secret, rather as Bentham did. Anarchist and libertarian lines of 
thought moreover counsel a deep skepticism about expertise itself, and 
limit the conditions under which the authority of experts can be genuinely 
serviceable to laypersons. Much may turn on the word “consults.” I am 
mindful of warnings like Horkheimer’s (1974) that the authority of the 
specialist promotes a detrimental readiness to “acknowledge and obey 
instructions that are not evident to the recipient.” So, if we care about 
self-direction we cannot rely on the bare existence of a legal profession. The 
lawyer must “give” the client the rules, that is, specify and explain them, 
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and not just tell the client what to do. Once in possession of the relevant 
knowledge about the rules, the client must deliberate over what, if any- 
thing, she will do. We may yet have functionalist concerns about legal 
advice and rule-guidance. Advice from lawyers falls both into the catego- 
ries of further and particularized directions. Hart wrote of laws as direc- 
tives “without further direction” (Hart 1997, 124). He said that too much 
further and particularized direction from officials would hamper the 
efficacy of rule-guidance. Now, legal advice is not communicated via the 
intervention of the state’s officials, as in Hart’s example of the policeman 
directing traffic. It is rather privately obtained by the individual on her 
own initiative from independent advisors. Nevertheless we may have 
residual concerns about efficacy and efficiency. 

To counter the worst of the risk materializing is to tackle the injustice- 
prone connection between alienation from law and oppression. There are 
a variety of initiatives aimed at legal empowerment. They aim to support 
minorities in their efforts to know about and use the law to better their 
lives. This may include forms of access to law without lawyers, for 
example via manuals, online information and advice centres. It may also 
include access to professional legal assistance, including pro bono services 
and legal aid. Here what is required is knowledge about the law, including 
how to identify it and use it for one’s own part and, where appropriate, 
how to challenge and to seek to change it. 

In conclusion the secret laws thesis fails to damage legal positivism. A 
positivist can consistently maintain both that law is intelligible and that 
concealed laws are laws indeed. Positivists moreover can follow Hart and 
sound a caution. Given what it is, law may be alienating and an efficient 
tool for oppression. Lawyers may have an informative and explanatory 
role in indicating and clarifying the law’s directives. In this respect they 
may facilitate self-direction under the rules. An additional role compatible 
with Hart’s view but not elaborated upon by him envisages lawyers as 
mediators between citizens and officials in facilitating legal change. The 
significance of lawyers in Hart’s concept of law thus merits sustained 
attention. 
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